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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE No.2 
SONITPUR :: TEZPUR 

 
Sessions Case No. 234 of 2010 

Under section 120-B/302/34 I.P.C and 27 (2) Arms Act 
(Arising out of G.R. Case No. 1892 of 2010) 

 
State of Assam 

–Vs– 
1. Sri Manoj Bhattaraj 
2. Sri Indra Bahadur Adhikari  
3. Sri Krishna Budhathaki 
4. Sri Narayan Chetry 
5. Sri Lila Pd Newar 
6. Sri Shibulal Sharma 
7. Sri Tulshi  @ Tulsi Gautam...Accused Persons 

 
 

Present 
Ms. A. Ajitsaria, AJS,  

Addl. Sessions Judge No.2, Sonitpur, Tezpur  
  
 
Date of Evidence    :   03.03.2012, 18.04.2012, 10.02.2014, 24.03.2014,     

20.01.2014, 21.05.2014, 08.07.2014, 05.09.2014,  
16.11.2015 
 

Date of Argument   :  18.5.2016, 8.6.2016 
Date of Judgment   :  8.6.2016 
  
For the State          :  Sri Khemraj Adhikary, Addl Public Prosecutor. 
For the accused      :  Sri. S.E. Alam, Sr. Advocate 
                                Sri A. Bhuayn, Sri S. Sharma, Sri. A.K. Paul, Advocate 
 

J U D G M E N T 

1. The prosecution case, in a nutshell, is that one Sri Bal Bahadur Bistha 

lodged an FIR before Missamari police station stating, inter-alia, that on 

21.07.2008 at about 8 PM, two unknown persons called his brother, Sri Amar 

Bahadur Bista and they forcibly took him about 1 KM away from his house, 

situated at Naharani and killed his brother by firing bullets.  The same was 

registered as Missamari PS Case No. 40/2008 under section 302/34 I.P.C.   
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2. After due investigation, charge-sheet was submitted against eight 

accused persons, namely, (i) Sri Manoj Bhattarai, (ii) Sri Indra Bahadur Adhikari  

(iii) Krishna Budhathaki (iv) Sri Narayan Chetry (v) Sri Lila Pd Newar (vi) Sri 

Shibulal Sharma (vii) Sri Arjun Chetry @ Bhai (viii) Sri Tulsi Gautam under section 

120-B/302/34 I.P.C read with section 27 (2) of the Arms Act. 

 
 

3. The accused persons entered appearance and after observing necessary 

formalities, the offence being Sessions triable, was committed to the Court of 

Sessions for trial by the learned Judicial Magistrate First Class, Sonitpur, Tezpur.   

 

4. After hearing both sides and on perusal of the police report furnished u/s 

173 of the Cr.PC, formal charge was framed, read over and explained to the 

accused persons namely, Sri Netra Karki (since expired), Manoj Bhattarai, Indra 

Bahadur Adhikari, Krishna Budhathaki, Narayan Chetry, Lila Pd Chetry, Shibulal 

Sharma u/s 302/120 B IPC and in respect of accused Sri Arjun Chetry @ Bhai 

(since absconding) and Tulshi Gautam u/s 302/34 read with section 27(2) Arms 

Act, to which they pleaded not guilty and claimed to be tried. Hence,  this trial. 

 

It is to be noted that during trial accused Netra Karki expired and the 

case abetted against the said accused, as recorded vide order dated 19.11.2014. 

Again, it is placed on record that by order dated 6.1.2014, the case in respect of 

the accused, Sri Arjun Chetry @ Bhai was split up as the case was not 

proceeding because of his absence since July, 2013, and the trial proceeded 

against rest of the accused persons.  

 

5. In support of the case, the prosecution examined fourteen witnesses 

and defence examined none. The plea of defence is of total denial.  

 

6. After closure of the prosecution evidence, the accused person was 

examined u/s 313 of the Cr. PC. 
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POINTS FOR DETERMINATION 

 

(I) Whether the accused persons conspired to knowingly and 

intentionally, cause the death of Amar Bahadur Bista?   

(II) Whether the accused persons, in furtherance of common 

intention, intentionally or knowingly caused the death of Amar 

Bahadur Bista?  

(III) Whether the accused Tulshi @ Tulsi Gautam, in furtherance of 

common intention, possessed/used prohibited arms ? 

 

7. I have carefully examined the evidence on record and heard arguments 

of both sides. 

 

DECISION  AND REASONS THEREOF 

8. PW 1, Bal Bahadur Bista stated that the deceased, Amar Bahadur was his 

elder brother. PW 1 stated that the occurrence had taken place on 21 July, 

2007/2008 at about 7 PM. At time of occurrence, he was away from of his house, 

however, when he returned home, he saw that the accused persons had shot, 

killed his brother and thrown his dead body near the road. PW 1 stated that 

thereafter, he along with local boys of the village arranged for a vehicle and took 

his brother to Gorubanda Hospital, where his brother was declared to be brought 

dead. PW 1 stated that the two boys who came to meet his brother in their 

house introduced themselves as GLA member and they demanded money from 

the villagers. PW 1 stated that his brother was the gaonbura. PW 1 stated that 

he lodged FIR (Ext. 1), police conducted inquest on the said dead body (Ext. 2) 

of his brother. PW 1 stated that police arrested Arjun Singh and he was taken to 

their house and, as such, they recognized Arjun Singh to be the person who had 

come to meet his brother in his house. PW 1 stated that Arjun Singh had then 

showed the place where his brother had been killed to the public, police and the 

Circle Officer.  
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9. In cross examination, PW 1 stated that at the time of occurrence, he had 

gone to Dhonana centre; from where he had returned around 7 PM and seen 

some people taking his brother in a vehicle. PW 1 stated that his niece, informed 

him that two boys, who had introduced themselves as GLA members had visited 

their house. PW 1 stated that he had not stated before the IO that IO had taken 

Arjun Singh to their house and the family members recognized him and that 

Arjun Singh had shown the place of occurrence to the public. PW 1 stated that 

Arjun Singh had not been arrested when his/PW 1’s statement had been 

recorded. PW 1 stated that the accused Arjun had confessed before them and 

that at the relevant time, he was hand cuffed. PW 1 stated that he had not 

known Arjun nor had he heard his name before the occurrence. PW 1 stated that 

Arjun had stated about the occurrence in Nepali language however, he could not 

say who had translated the Nepali language. PW 1 denied the suggestion that 

Arjun had not stated anything nor had he shown the place of occurrence.      

 

10. PW 2, Smt. Uma Devi stated that she knew all the accused persons out of 

Siblal Sarma. PW 2 stated that the deceased was her father. PW 2 stated that 8 

days before the incident, accused Tulsi Gautam along with one other boy had 

come to her house to talk to her father and when she had asked her father about 

them, he had informed that they had come for collection of money for “Maoists 

Ban Organization”. PW 2 stated that on 21 July at about 5 PM in the evening, 

accused Arjun Chetry and Tulsi Gautam had come to their house. At that time, 

her father was not at home, she was sitting in front of their campus/veranda. PW 

2 stated that the two accused continued to be in their house saying that they 

had some work with her father and asked her to prepare tea. PW 2 stated that 

accused Arjun Chetry told her that they had visited their house 4-5 times but she 

had not given them any importance. PW 2 stated that they asked her to join 

“Maoist” organization. PW 2 stated that accused, Gautam touched the chain 

around her neck and asked who had made the chain and she in turn had asked 

Gautam not to touch her chain. PW 2 stated that in the evening at about 7 PM, 

her father returned home. The accused, Gautam and Arjun continued to be in 

their house till then. PW 2 stated that accused Arjun and Gautam then, took their 
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father inside and had a conversation with her father Amar Bahadur. Thereafter, 

representing that they had discussion in the house of another villager, they took 

her father, Amar Bahadur. PW 2 stated that about 15 minutes thereafter, she 

heard a bullet sound towards the eastern side of her house. PW 2 stated that a 

little later, Lohit Chetry, her father’s elder brother’s son informed that her father, 

Amar Bahadur had sustained injuries on his person. PW 2 stated that her father 

was taken to the hospital but he died on the way thereto.PW 2 stated that when 

accused Arjun had come to their house, he had carried a bag. PW 2 further 

stated that as her father had not given the money as demanded, the accused 

persons killed her father. PW stated that her statement was recorded before the 

Magistrate (Ext 3).  

 

11. In cross examination by the Ld Defence Counsel for accused Arjun Chetry 

(since absconding) and accused Tulsi Gautam, PW 2 stated that police had asked 

her about the incident and her statement was also recorded by the Ld 

Magistrate. PW 2 stated that she had learnt about the name of Tulsi Gautam 

“today” (on the date of deposition 18.4.2012), nevertheless she had recognised 

him as he had gone to her house. PW 2 stated that before the occurrence, she 

had not known the name to be Tulsi Gautam. PW 2 stated that police had 

arrested Tulsi Gautam after the occurrence and then she had learnt that his 

name was Tulsi Gautam. PW 2 stated that Tulsi Gautam was arrested a year 

after the death of her father. PW 2 stated that she learnt from the police that his 

name was Tulsi Gautam. PW 2 denied the suggestion that she had stated before 

the police that “ 15 days from today, one nepali boy had visited their house 

along with one of her co-villager namely Bikram Bisht in order to collect money 

for some organisation.” PW 2 denied the suggestion that she had not stated 

before the police or the Magistrate that two nepali boys had come to their house, 

four days before the occurrence; that Arjun had told her that he had visited their 

house 3-4 times but she had not paid attention to him; that accused Gautam had 

touched the necklace on her neck; that Gautam had stated that he would stay as 

ghar jamia in their house; that Arjun had a bag; that Tulsi had demanded money 

from her father.  PW 2 denied the suggestion that she stated before the IO that 
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the tall and fair boy’s name was Arjun. PW 2 stated that Arjun Chetry was not tall 

but he was short and fair (PW 2 showed Arjun in the dock). PW 2 stated that 

from amongst the accused, those who were present in the Court, Arjun was 

short. PW 2 denied the suggestion that she had falsely deposed that the boys 

who had gone in the evening had killed her father as the money demanded by 

them was not given. PW 2 stated that she learnt the name of the boy, whom she 

identified as Arjun (in the dock), from the Missamari Police.  PW 2 stated that 

she had also seen Arjun, 4 days before the occurrence and before that she had 

not seen or known him. PW 2 stated that after 2 months of her father’s death, 

the police of Missamari PS had showed her Arjun Chetry and informed her about 

his name. PW 2 stated that after the death of her father, NDFB organisation 

became active in their area and before that they were not so active. PW 2 denied 

the suggestion that the accused Arjun Chetry and Tulsi Gautam had never gone 

to their house; that they had not demanded money and that they had not killed 

her father; that Arjun and Tulsi were not connected with any Maoists or illegal 

organisation; that Arjun and Tulsi had never told her that they were members of 

Maoists organisation; that she had actually not recognised Arjun and Tulsi and 

that she had falsely stated that she had recognised them on the basis of what 

was told to her by others. PW 2 stated that Arjun and Tulsi had gone to her 

house. PW 2 stated that Arjun had been taken to their house after his arrest. PW 

2 stated that Bishnumaya Devi too had gone with her to the police station. PW 2 

denied the suggestion that since she had not recognised the persons connected 

with the death of her father, she had taken names of different persons at 

different times. PW 2 stated that after her statement was recorded by the Ld 

Magistrate, she had attended the Court only on the date of her deposition and 

that all this while she was at home. The Ld Counsels for the other accused 

persons declined to cross examine PW 2. 

 

12. PW 3, Hem Bahadur @ Dhruba Chetri stated that in June-July 2008 at 

about 8 PM, he was returning home to Naharoli Basti; near the house of the 

Gaon Bura he had seen two men, on asking them as to what they wanted, they 

told him that they had come to meet the Gaon Bura. PW 3 stated that at that 
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time Gaon Bura was not in his house. PW 3 stated that after some time Gaon 

Bura returned. PW 3 stated that Arjun Chetri went inside the house of gaonbura 

along with the gaonbura namely, Amar Bahadaur Bishta and the other person 

namely, Tulsi Gautam was standing outside the house. PW 3 stated that after 

some time the two men, took Amar Bahadar Bishta out of the house and all 

three went away. PW 3 stated that the two men took the gaonbura a little away 

from his house in a lonely place, where the gaonbura was shot by the said men, 

that is Arjun and Gautam. PW 3 stated that after sometime he had gone to the 

place of occurrence, Gaonbura had already been recovered and removed to 

Gorubanda PHE, where he was declared to be dead.  

 
13. In cross examination by Ld defence counsel for Tulsi Gautam, PW 3 

stated that police had recorded his statement on the date of occurrence but he 

had not taken the names of the two Nepali men who had come to the house of 

the gaonbura before the police as he had not known their names then. PW 3 

stated that the gaon bura arrived in his/Gaonbura’s house at about 7 PM as soon 

as he/PW 3 went away to his house. PW 3 stated that he came to know that the 

gaonbura had been shot at, at about 8 PM. PW 3 stated that even after the 

occurrence he had not seen the said two Nepali men. PW 3 stated that he had 

stated the names of Arjun Chetri and Tulsi Gautam as having killed the gaonbura 

on coming to know about the same from the police station. PW 3 stated that 

before he arrived at the place of occurrence, the gaonbura had been shifted to 

hospital. PW 3 stated that he had not seen as to who had killed the gaonbura. 

PW 3 further stated that the evidence given by him to the effect that Arjun Chetri 

and Tulsi Gautam had killed gaonbura was on the basis of what he had heard 

from the co-villagers and at the police station.  

 

14. PW 4, Indra Bahadur Bista stated that in the year 2008 at about 7 -8 pm 

in the evening, he had returned from the field. The incident occurred about 1 km 

from his house, he was about to have his food. PW 4 stated that he heard a 

voice of gun being shot, Uma, daughter of Gaonbura and his niece, came 

running; they were crying and informed that her father had been gunned down. 
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PW 4 stated that he went to his brother’s house and took him to Gorubanda 

hospital but on the way to Gorubanda Hospital, his brother died, after which, his 

body was taken to the police station. The defence declined to cross examined 

PW 4. 

 

15. PW 5, Damodar Bishta deposed that on 21.7.2008, Arjun had come to 

their village Naharan and, after one week Arjun had again visited their village 

along with Tulsi Gautam. PW 5 stated that they came at about 4 PM in their 

house, his father Amar Bahadur (since deceased) was not at home at the 

relevant time and that he had returned home after about 2 hours. PW 5 stated 

that Arjun and  Tulsi spoke to his father inside their house. Thereafter, Arjun and 

Tulsi brought his father out on the road. PW 5 stated that later, Rohit Bishta and 

Drona Katowal came to their house and informed them that his father had been 

shot with a gun. 

 
 

16. In cross examination, PW 5 stated that Bikram Bishta had brought Arjun to 

their house first. PW 5 denied the suggestion that he had not stated before the IO 

that Bikram had brought Arjun to their house nor had he stated that seven days 

later Arjun and Tulsi had come again to their house. PW 5 admitted that he had 

stated before the IO that Bikram had brought two unknown persons to their house 

and that those too unknown persons had taken his father out on the road on 

21.7.2008. PW 5 stated that the police later identified the names of the two 

unknown persons with whom Bikram had visited their house and he came to know 

that they were named Arjun and Tulsi.  

 

17. PW 6, Dr.  Munin Ch Pujari deposed that on 22.7.2008, he performed the 

post mortem on the body of Amar Bahadur Bista, in connection with Missamari 

P.S. Case No. 40 of 2008 dated 22.7.2008 and found rigor mortis to be present. 

PW 6 stated that he detected the following injuries on the dead body of Amar 

Bahadur Bista: 2 numbers of injuries, one over the back and one on front of 

lower part of the neck as described were present:  
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(1) oval penetrating injury with inverted skin margins as black at level of C-7 

T1, on the right side of the back, with blackish discolouration around the 

wound margin. 

(2) One penetrating injury with irregular everted skin margin around ½ inch 

x ½ above the inner cavicular region on the right side with bleeding. PW 

6 stated that there was lacerated injury at the apex of right lung. PW 6 

opined that the cause of death was due to shock and haemorrhage 

because of fire arm injury. PW 6 exhibited the post mortem report as Ext. 

4.  

 

18. In cross examination, PW 6 stated that in a fire arm injury, there was a 

charred mark at the entry point. The black mark was at the back side of the injury, 

that is, outer point. PW 6 stated that colour of injury could change with the 

passage of time. PW 6 stated that there charred mark may not be present when 

the fire arm is used from a distance. PW 6 further stated that “probed from end to 

end” means that probe/stick could be passed from one end of the injury to the 

other end of the injury. 

 

19. PW 7, Sri Lakhinandan Saharia deposed that on 22.7.2008 he was posted as 

Circle Officer, Dhekiajuli. On that day, on the requisition of the then OC, Missamari, 

he conducted Inquest (Ext. 2) on the dead body of Amar Bahadur Bist @Bista in 

connection with Missamari PS Case No. 40 of 2008, in the presence of witnesses. 

PW 7 stated that he had described the condition of the dead body in his Report. A 

fire shot was seen from end to end (from front side of the neck extending to the 

back), on the dead body of the deceased.  The defence declined to cross examined 

PW 7. 

 
20. PW 8, Dipak Newar stated that he heard that someone had been shot and 

that he had died but he did not know who had shot at whom. PW 8 stated that his 

statement (Ext. 4) was recorded before the Magistrate. PW 8 was declared hostile 

at the instance of the prosecution. 
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21. In cross examination by prosecution, PW 8 denied that he had stated before 

the I/O that: “I work as Asstt Teacher of Naharani ME School. I have to say that , 

on last Thursday, I do not remember the date, two Nepali boys met me on the 

way. They both were coming on a bicycle. They met me and asked me to identify 

myself. Then I introduced myself. Then one of the boys said that they were Nepali 

boys and members of GLA and one of them identified himself as Arjun. They said 

that they had come to collect money for the benefit of Nepali community. Then I 

told them that there were bigger people in the village and they should go and 

speak to them about their cause. Then they said that they will go to my house and 

speak to me later and saying such, they left. On 21.7.2008, I learnt that two boys 

had shot Naharani village’s Gaon Bura. Then, I suspected that the said GLA 

Members murdered the Gaon Bura.” In cross examination by defence PW 8 stated 

that the person whom he had named as Arjun in Ext. 4 was not before the Court on 

the date of deposition. 

 

22. PW 9, Sri Bikram Bishta deposed that the incident occurred six years back, 

he had heard that Gaon bura had been killed.PW 9 was declared hostile at the 

instance of the prosecution. 

 

23. In cross examination by the prosecution, PW 9 denied that he had stated 

before the I/O that: “My house is in Naharani gaon. I have to say that I do not 

remember the date and day. About 14-15 days back, two Nepali boys met me on 

the way and they introduced themselves as members of Nepali Gorkha Sangathan. 

They told me that they had come to meet the Gaon Bura of Naharani Gaon and 

that the Gaon Bura’s house should be shown to them. Then I went and showed the 

house of Gaon Bura. They saw the house and returned. Then they said they will 

stay in my house. I told them that I cannot give them shelter in my house. They 

threatened me and said that they had come to work for the benefit of Nepali 

community and that we should help them or else the consequences would be bad. 

One of the boys had introduced himself as Arjun. Arjun had a black bag on his 

back. I suspect that there was a weapon in his bag. They threatened me and left. 

Next day, I had gone to work in the field and the said Nepali boys went to my 
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house at about 12.30 AM and they had rice and vegetables in my house by 

threatening my family. Later when I returned from field , I came to know about the 

same. On 21.7.2008, I learnt at night that two Nepali boys had shot and murdered 

the Gaon Bura of Naharani villager. I suspect that Arjun and his colleague 

murdered the Gaon Bura. The said two boys had taken shelter for few days in the 

house of Manoj Bhattarai, Indra Bahadur Adhikari, Krishna Burathoki, Narayan 

Chetri of our village. Naharani.” PW 9 stated that his statement was recorded 

before the Magistrate as Ext. 5, where he had put his signature. 

 

24. In cross examination by defence, PW 9 stated that he had stated truly what 

had been recorded in Ext. 5. PW 9 stated that he did not state before the IO in the 

manner which was being attributed to him by the Ld Addl. P.P. 

 

25. PW 10, Sri Rathindra Dey @ Mithu Dey deposed that at the time of 

occurrence he was at Dhekiajuli where, he received a phone call from Naharoni 

gaon that two persons had taken Amar Bahadur Bisht and thereafter he was 

gunned down. PW 10 stated that he informed the OC Missamari PS about the 

occurrence and asked him to take steps. In the evening, he went to Missamari and 

thereafter went to Gorubanda State Dispensary where, he learnt that Amar 

Bahadur had died.  PW 10 stated that he went to the residence of the deceased 

where he was informed that two persons had come and taken away Amar Bahadur 

and then he was shot at. In cross examination, PW 10 stated that the family 

members of Amar Bahadur had not informed him names of any persons who were 

involved in the occurrence. 

 

26. PW 11, Teg Bahadur Bista stated that occurrence was of 7 years back, it 

was on 21.7.2008. In the evening at about 6-7 PM, he was at home. Two boys, 

Tulsi Gautam and Arjun Chetry came and asked whether his father was there or 

not. PW 11 stated that his sister, Uma Devi was at home, she was cooking. PW 

11 stated that at the relevant time he was young, his sister informed them that 

their father was not at home. The said persons (Arjun and Tulsi Gautam) waited. 

PW 11 stated that after one hour his father came, both Tulsi and Arjun then 



Page 12 of 20 
 

spoke to his father, they took his father with them out of the house towards the 

road. After sometime when his father did not come back, he came out of his 

house to look for him.  

 

27. In cross examination by Ld defence counsel for Tulsi Gautam, PW 11 

stated that he had not gone inside the kitchen where Tulsi and Arjun had spoken 

to his sister, he was outside when the said two boys came asking for his father 

and he had seen them. PW 11 stated that police recorded his statement one day 

after the occurrence. PW 11 stated that he had stated before the IO that two 

unknown boys had come to his house on that day. PW 11 stated that he had 

stated before the IO that he would recognise the said two boys if he sees them 

and that they were Nepali. PW 11 stated that he was not called for identifying 

the accused persons after they were apprehended as accused, in the instant 

case. PW 11 stated that his sister had been called to the police station and he 

too had gone to the police station. PW 11 stated that he had seen Tulsi Gautam 

and Arjun in the police station, when they were caught by the police and then 

they came to know that the name of the said persons were, Tulsi and Arjun. PW 

11 denied the suggestion that he had not stated before the IO that “Tulsi, Arjun 

and other accused persons were collecting money in the village for Gorkha 

Liberation Army from the villagers.”  

 

28. PW 12, Dhanpati Sarma stated that occurrence was of 2008, he was the 

VDP Secretary at that time, on that day at night some official of Orang PS came 

to their village and enquired about the house of accused Sibulal, he showed 

them his house, which was then gheraoed. PW 12 stated that the police then 

brought Tulsi Gautam out of the house of accused Sibulal and introduced Tulsi 

Gautam to PW 12. PW 12 stated that police seized (Ext. 7) the following from 

Tulsi Gautam: (I) Gorkha Liberation Army demand letter dated 4.2.2008 (II) Sim 

Card (III) Poem in nepali language with mobile number written (IV) List of 

names of nepali people of Shillongkhuti Gor Basti (V) One money bag.  
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29. In cross examination, PW 12 stated that he was outside the house of 

Sibulal when the police had gone inside the house. PW 12 stated that he had not 

seen from where the police had taken out the money bag and the other articles. 

PW 12 stated that he could not say the contents of the documents and the letter 

nor could he say why the accused Tulsi was arrested and why the seizure was 

made.  

 

30. PW 13, Sriprasad Sarma stated that accused Sibulal was his brother. PW 13 

stated that he could not say what had happened and why he had been called as a 

witness. PW 13 was declared hostile at the instance of the prosecution.  

 
31. In cross examination by the prosecution,  PW 13 denied the suggestion that 

he had stated before the IO that: “ Today 5.12.2008, at night, suddenly police from 

Orang police station came and searched in the house of Sri Sibulal, my younger 

brother and they found Tulsi Gautam in his room and caught him. They also caught 

my brother. Later, Tulsi Gautam was searched by the police and they seized money 

bag from Tulsi Gautam. I signed on the Seizure List.”   

 

32. In cross examination by defence, PW 13 stated that Tulsi Gautam was not 

related to him, he could not say why Tulsi had gone to the house of his brother. 

PW 13 stated that he resided in the same compound/sutal of that of accused 

Sibulal/his brother but in a different house. PW 13 stated that he had deposed 

truly in the Court. 

 

33. PW 14, SI Kazimuddin Ahmed stated that OC Deben Ch Nath recorded 

GDE No. 403 dated 21.7.2008 (Ext. 8) at 8:50 PM, wherein it was recorded that 

Mintu Dey ZPC Member informed over phone on 21.7.2008 at about 8 PM, that 

Gaonbura of Naharoni village, Amar Bahadur Bista was called and taken from his 

house by two youths and about ½ km away, he was killed by bullets and left 

there. PW 14 stated that thereafter, GDE No. 405 (Ext. 9) was recorded and 

he/PW 4 was sent to Gorubanda hospital. In the Gorubanda hospital he/PW 4 

had seen the dead body in a Tata Sumo vehicle and subsequently the doctor 
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declared the person to be dead. PW 14 stated that dead body of Amar Bahadur 

Bista and the vehicle was brought to the Missamari PS. On the next day, Inquest 

(Ext. 2) was conducted on the dead body of Amar Bahadur Bista by Sri 

Lakhinandan Saharia, Executive Magistrate. PW 14 stated that younger brother 

of the deceased, namely Bal Bahadur Bista lodged an FIR (Ext. 1) and the same 

was registered as Missamari PS Case No. 40/2008 and he was entrusted with the 

investigation of the case. PW 14 stated that during investigation, he visited the 

place of occurrence along with the OC, prepared sketch map (Ext. 10), recorded 

the statement of witnesses and sent the dead body for post mortem examination 

vide dead body challan (Ext. 11). PW 14 stated that he also conducted raid and 

searched the house of accused Sibulal Sarma and apprehended accused Tulsi 

Gautam. PW 14 stated that he seized (Ext. 7) the following from Tulsi Gautam, 

on his body search: (I) Gorkha Liberation Army demand letter dated 4.2.2008 

(II) Sim Card (III) Poem in nepali language with mobile number written (IV) List 

of names of nepali people of Shillongkhuti Gor Basti (V) One money bag 

containing the aforesaid things. PW 14 confirmed the statements of PW 8/Dipak 

Newar (Ext 13), PW 9/Bikram Bisht (Ext 14) and PW 13/ Sriprasad Sarma (Ext 

15).  

 

34. In cross examination, PW 14 stated that name of culprits had not been 

mentioned in Ext 1 and in Ext. 1 “unknown persons” had been mentioned. PW 14 

stated that on 22.7.08, he had recorded the statement of Bal Bahadur Bishta, 

Uma Devi, Tej Bahadur Bista, Indra Bahadur, Deba Chetry, Damodar Bishta and  

Uma Devi was sent for recording her statement u/s 164 CrPC. PW 14 stated that 

Dipak, Bikram and Padum were sent on 23.7.2008 for recording their statement 

u/s 164 CrPC. PW 14 stated that Dipak, Bikram, Padum and Tej Bahadur had not 

taken the names of Tulsi Gautam in their statements u/s 164 CrPC. PW 14 stated 

that Mat Ext A was in a printed form and in Mat Ext B and C there was no name 

of the writer/scribe and he had not sent the same to ascertain as to whose 

handwriting it was in Ext B and Ext C. PW 14 stated that in the 

articles/documents seized, the name of Gaonbura of Naharani village or that of 

Naharani gaon had not been mentioned. PW 14 further stated that no arms were 
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recovered from Tulsi Gautam. PW 14 stated that PW 2/Uma Devi had not stated 

before him that “ along with Bikram Bisht, two nepali youths had come to collect 

donation for some organisation, about 15 days ago;“ that “Before 4 days of 

occurrence Tulsi Gautam and one boy had come to their house.” that “ the tall 

boy, amongst them, was Arjun;” that “accused Gautam touched her chain; she 

had stated about touching of locket by accused Arjun; that accused Arjun and 

accused Tusli demanded money from her father”. PW 14 stated that Uma Devi 

had stated that her father had told her that Arjun, a member of the organisation, 

had demanded money and she had not stated about Tulsi. PW 14 denied the 

suggestion that without there being any ingredients of any offence against the 

accused persons, he had submitted charge-sheet against them. 

 

35. In the instant case the seven accused persons are facing trial for having 

conspired and killed Amar Bahadur Bista, the gaonbura of Naharani village on 

21.7.2008. The accused, Tulsi Gautam is facing additional charge of having used 

prohibited arms to cause the death of the said Amar Bahadur Bista. From the 

perusal of the evidence, it is apparent that no evidence is available on record in 

so far as the accused persons, namely, i) Sri Manoj Bhattarai, (ii) Sri Indra 

Bahadur Adhikari (iii) Krishna Budhathaki (iv) Sri Narayan Chetry (v) Sri Lila Pd 

Newar (vi) Sri Shibulal Sharma are concerned. It is through PW 9 that the 

prosecution has sought to show that Sri Manoj Bhattarai, Sri Indra Bahadur 

Adhikari, Krishna Budhathaki, Sri Narayan Chetry and Sri Lila Pd Newar had given 

shelter to the two boys who were involved in the killing of the gaonbura. 

However, the said attempt of the prosecution has borne no fruit, as the said PW 

9, resiled from his earlier statement before the I/O. None of the prosecution 

witnesses before this Court have either deposed to the said effect or in any 

manner associated the accused persons, namely, Sri Manoj Bhattarai, Sri Indra 

Bahadur Adhikari, Krishna Budhathaki, Sri Narayan Chetry, Sri Lila Pd Newar and 

Sri Shibulal Sharma, with the occurrence. 

 
36. Coming to the evidence with regard to the accused Tulsi Gautam, it is 

seen that the said accused Tulsi was apprehended on 5.12.2008, from the house 
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of accused Shibulal. Since the occurrence had taken place on 21.7.2008, it is 

apparent that accused Tulsi Gautam was apprehended after 5 months of the 

occurrence. PW 2/Uma Devi, PW 5/Damodar Bishta, and PW 11/Teg Bahadur 

Bishta, all children of the deceased, who were present in their house on the date 

of occurrence have named the said accused Tulsi Gautam to be one of the two 

boys who, in the evening, on 21.7.2008 had visited their house. PW 2/Uma Devi 

has stated that accused Tulsi Gautam along with accused Arjun Chetri 

(absconder) had conversation with their father, then they took their father out 

representing that they had discussion in the house of another villager and it was 

minutes thereafter that she heard bullet sounds, only to learn later that her 

father had sustained bullet injury. PW 2 has gone on to say that since her father 

had declined to satisfy the demand of money raised by the accused Tulsi and 

Arjun (absconding), they had killed their father. Since, PW 2 has directly named 

Tulsi Gautam to be one, out of the two boys who had visited their house to meet 

their father on 21.7.2008, the other materials on record together with the cross 

examination of PW 2 needs close analysis. In cross examination, PW 2 admitted 

that the accused Tulsi Gautam was arrested much after the death of her father 

and that she had learnt from the police that name of the said person was Tulsi 

Gautam. However, before this Court, PW 2 has also stated that it was only on the 

date of deposition that she had learnt the name of the said person, to be, Tulsi 

Gautam. PW 2 also stated that she had recognised the said person (Tusli 

Gautam) as he had gone to her house. PW 2 has also named accused Arjun to 

be the other boy involved in the occurrence but since the said accused Arjun is 

not before this Court as on today, this Court refrains from scrutinising the 

evidence in so far as the said accused Arjun is concerned. 

  

37. PW 5, Damodar Bishta admitted that it was Bikram Bishta who had 

brought two unknown Nepali boys to their house and subsequently he/PW 5 

learnt about their identity, from the police. The said Bikram/PW9 had resiled 

from his earlier statement, as already pointed out, hereinbefore.  PW 11/Teg 

Bahadur Bishta too has stated before the I/O that he had not identified the two 

boys who had visited their house but had stated he would be able to recognise 
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the said boys and subsequently he did so recognise them. Thus, from the 

evidence of the children of the deceased, it is seen that it is the identity of the 

accused Tulsi Gautam, in being one of the two boys who visited the house of 

Amar Bahadur Bishta, which is being sought to be proved by the prosecution and 

denied by the defence.  

 
38. Records reveals that I/O of the present case had sought for Test 

Identification Parade (TIP) of both the accused Arjun Chetri (absconding) and 

accused Tusli Gautam and the same was allowed. Records further shows that in 

the meantime, accused Tulsi Gautam had already been released on bail and Test 

Identification Parade subsequently was conducted only in respect of accused 

Arjun Chetri (absconding).  

 
39. In this context the observations of the Hon’ble Supreme Court in M. K. 

Upadhyaya -vs- The State of Andhra Pradesh reported in (2012) 6 SCC 174 may 

be noted, where it was laid down that, there is no doubt that substantive 

evidence is the evidence of identification in the Court. The facts which 

establishes the identity of the accused person, are relevant u/s 9 of the Evidence 

Act. As a general rule, the substantive evidence of a witness is the statement 

made in the Court. But evidence of mere identification of the accused person at 

the trial for the first time is from its very nature inherently, of a weak character. 

The purpose of a prior Test Identification Parade therefore is to test and 

strengthen the trustworthiness of that evidence. It is accordingly, considered a 

safe rule of prudent to generally look for corroboration of the sworn testimony of 

witnesses in the Court as to the identity of the accused, who are stranger to 

them in the form of earlier identification proceeding. This rule of prudent is 

subjected to exception when for example, the Court is impressed by a particular 

witness on whose testimony it can safely rely without such other corroboration. 

It was further held that , Test Identification Parade is a part of investigation and 

essentially governed by Section 162 Cr.PC and failure to hold Test Identification 

Parade would not make inadmissible the evidence of identification in Court.  
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40. In the instant case therefore it is to be seen whether the testimony of PW 

2, PW 5 and PW 11, more particularly that of PW 2, can be safely relied upon 

without such or any other corroboration. Analysing the evidence as such, it is 

seen that though it has come on record that the said “two Nepali boys” were 

frequenting in the village before the date of occurrence, none of the villagers 

have come forward and identified accused Tulsi to be one of the said boys. 

Again, though PW 2 has stated that after accused Tulsi was apprehended by the 

police, she had gone to the police station, identified him to be one of the boys 

and learnt his name at the police station but ironically and admittedly she has 

stated so for the first time before this Court. Neither statement before the I/O or 

before the Ld. Magistrate u/s 164 CrPC (if any, recorded after the said accused 

Tulsi was apprehended) has been brought on record by the prosecution. Similar 

is the situation in respect of the evidence of PW 5 and PW 11. Coupled with the 

latter, PW 2 in no un-categorical terms, has stated that she came to know the 

name “of the accused Tulsi only on the date of her deposition”.  The latter, raises 

doubt with regard to the prosecution story that PW 2 had actually identified 

accused Tulsi to be, one of the Nepali boys/men, who had visited her house on 

the date of occurrence. The identity of one of the person who actually visited the 

house of the deceased gaonbura, on the date of occurrence, has thus not been 

established beyond reasonable doubt. Recovery of one money bag with lists of 

Nepali names of Nepali people and one demand letter of GLA, is shown to have 

been seized from the accused Tulsi vide Ext. 7. The said seizure per se cannot be 

held to be indicative of the fact that accused Tulsi had actually visited the house 

of gaonbura, taken him out and shot or assisted in shooting at him or that he 

was in possession of arms and ammunitions. The said recovery cannot even be 

presumed to be indicative of the fact that accused Tulsi was an active member of 

any unlawful organization.  

  

41. From the discussion aforesaid and in view of the contradiction brought on 

record by the defence with regard to the identity of the accused Tulsi Gautam, 

which in the facts and circumstances of the case is construed to be material 

omissions, this Court holds that it would not be safe to conclude in favour of the 
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prosecution with regard to the presence and participation of the accused Tusli 

Gautam, in the occurrence. 

 
42. Coming to the accused, Shibulal Sharma it is seen that the accused Tulsi 

Gautam was apprehended from the house of accused Shibulal Sharma. There is 

nothing on record which indicates the involvement of the accused Shibulal in the 

occurrence. Having held that prosecution has not been able to establish the 

charge beyond the reasonable doubt against the accused Tulsi Gautam, the 

recovery of accused Tulsi from the house Shibulal Sharma without any other 

materials on record to show that the accused Shibulal conspired or planned or 

assisted, to give effect to the act of gunning down the gaonbura, no adverse 

finding can be arrived against the said accused Shibulal Sharma. 

 

43. In view of the aforesaid discussion, it is held that the prosecution has 

failed to prove that the accused persons namely, (i) Sri Manoj Bhattaraj, (ii) Sri 

Indra Bahadur Adhikari  (iii) Krishna Budhathaki (iv) Sri Narayan Chetry (v) Sri 

Lila Pd Newar (vi) Sri Shibulal Sharma u/s 302/120B IPC and accused (viii) Sri 

Tulshi @ Tulsi Gautam u/s 302/34 read with section 27(2) Arms Act beyond 

reasonable doubt, as such, they are acquitted of the charge and set at liberty 

forthwith.  

 

44. Considering the facts of the instant case, this matter is not referred to 

District Legal Services Authority for granting compensation u/s 357A CrPC. 

 

Send a copy of the order to Learned District Magistrate, Sonitpur u/s 365 

Cr. P.C.   

The judgment is signed, sealed and pronounced in open court, in the 

presence of both sides, on this the 8th day of June, 2016.  

  

      Additional Sessions Judge No. 2,  

       Sonitpur, Tezpur.  
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A N N E X U R E 

1. Witnesses for Prosecution  

PW 1: Bhal Bahadur Bista 
PW 2: Smt. Uma Devi 
PW 3: Hem Bahadur @ Dhruba Chetri 
PW 4: Indra bahadur Bista 
PW 5: Damodar Bishta 
PW 6: Dr.  Munin Ch Pujari 
PW 7: Sri Lakhinandan Saharia 
PW 8: Dipak Newar 
PW 9: Sri Bikram Bishta 
PW 10: Sri Rathindra Dey @ Mithu Dey 
PW 11: Teg Bahadur Bista 
PW 12: Dhanpati Sarma 
PW 13: Sriprasad Sarma 
PW 14: SI Kazimuddin Ahmed 
 

2. Witnesses for Defence  : NIL 
3. Court Witnesses :  NIL 
 
4. Prosecution Exhibits: 

Ext. 1 : FIR 
Ext 2 : Inquest Report 
Ext 3 : Statement of PW 2/Uma Devi 
Ext 4 : Post Mortem Report, Statement of PW 8/Dipak Newar 
Ext 5 : Statement of PW 9/Sri Bikram Bishta 
Ext 6 : NIL 
Ext 7 : Search and Seizure List 
Ext 8 & 9: Extract GD Entry dated 21.7.2008 
Ext 10 : Sketch Map 
Ext 11 : Dead Body Chalan 
Ext 12 : Chargesheet 

 

5. Defence Exhibits : NIL 

6. Material Exhibits: NIL  
 

Addl. Sessions Judge No.2 
Sonitpur, Tezpur 

 

 


